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SALLY J. COOLEY
Deputy State Appellate Public Defender
I.S.B. #7353
322 E. Front Street, Suite 570
Boise, Idaho 83702
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
DANIEL DUANE GRABE,
)
)
Defendant-Appellant.
)
___________________________)

NO. 44439
ADA COUNTY NO. CR-FE-2015-11916

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Daniel Duane Grabe pled guilty to one count of
trafficking in marijuana and one count of possession of a controlled substance with
intent to deliver. He received a unified sentence of thirteen years, with three years
fixed. On appeal, Mr. Grabe contends that the district court erred in failing to reduce his
sentence in light of the additional information submitted in conjunction with his Idaho
Criminal Rule 35 (hereinafter, Rule 35) motion.
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Statement of the Facts & Course of Proceedings
On August 18, 2015, the United States Post Office alerted officers of a
suspicious package that smelled of marijuana.

(Presentence Investigation Report,

(hereinafter, PSI),1 p.4.) An officer brought his drug detection dog, Rocky, to smell the
package; Rocky alerted. (PSI, p.4.) Officers obtained a search warrant, and found 19
heat-sealed plastic bags containing a substance that tested positive for marijuana.
(PSI, p.4.) The package was then resealed and arrangements were made to deliver the
package. (PSI, p.4.) When the package was picked up by the addressee, “Mr. D.
Grabe,” Daniel Grabe was arrested. (PSI, p.4.) Apparently, Mr. Grabe shipped the
marijuana from Oregon, where he had a medical marijuana card.2

(PSI, p.8.)

Mr. Grabe’s home was searched pursuant to a warrant and officers located prescription
pills, psilocybin mushrooms, and drug paraphernalia. (PSI, p.5.)
Based on these facts, Mr. Grabe was charged by information with one count of
trafficking in marijuana in an amount over one pound, two counts of felony possession
of a controlled substance with intent to deliver, one count of misdemeanor possession
of a controlled substance, and one count of possession of drug paraphernalia.
(R., pp.72-74.) Pursuant to a plea agreement, Mr. Grabe pled guilty to one count of
drug trafficking by possessing one pound or more of marijuana and one count of
possession of a controlled substance with intent to deliver. (1/28/16 Tr., p.1, L.13 – p.2,
L.1; R., pp.78-89.)

In exchange for Mr. Grabe’s guilty plea, the State agreed to

The designation “PSI” includes the PSI and all attachments contained in the electronic
file, including police reports and letters from employers and members of the community
in support of Mr. Grabe.
1
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recommend a sentence of fifteen years, with three years fixed. (1/28/16 Tr., p.2, Ls.313; R., pp.78-87.)
At the January 28, 2016 sentencing hearing, the State asked the district court to
sentence Mr. Grabe to a unified term of fifteen years, with three years fixed. (1/28/16
Tr., p.4, Ls.6-16.)

Mr. Grabe’s counsel agreed that a period of incarceration was

appropriate but asked the district court to sentence Mr. Grabe to less than three years
fixed. (1/28/16 Tr., p.6, L.5 – p.7, L.7.) However, the district court sentenced Mr. Grabe
to thirteen years, with three years fixed on each count, to be served concurrently.
(1/28/16 Tr., p.8, Ls.19-22; R., pp.91-92.) The district court entered a written Judgment
of Conviction on February 1, 2016. (R., pp.91-94.)
On May 26, 2016, Mr. Grabe filed a timely Rule 35 motion asking the district
court to reconsider the sentence it imposed and reduce the fixed portion of Mr. Grabe’s
sentence from three years, to one and one-half years. (R., pp.103-105.) Mr. Grabe
filed a declaration in support of his motion to reconsider. (R., pp.106-108.) On July 18,
2016, the district court denied Mr. Grabe’s Rule 35 motion without a hearing.
(R., pp.111-113.) On August 24, 2016, Mr. Grabe filed a notice of appeal which was
timely from the order denying his Rule 35 motion. (R., pp.113-117, 129-132.)

ISSUE
Did the district court abuse its discretion when it declined to reduce Mr. Grabe’s
sentence pursuant to his Idaho Criminal Rule 35 Motion?

2

Mr. Grabe was prescribed medical marijuana in Oregon to manage his knee pain after
a workplace injury resulted in a broken kneecap that had to be surgically repaired. (PSI,
pp.12-13.)
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ARGUMENT
The District Court Abused Its Discretion When It Failed To Reduce Mr. Grabe’s
Sentence In Light Of The New Information Offered In Support Of His Rule 35 Motion
In Mr. Grabe’s Rule 35 motion, he asked the district court for leniency, and in
support of his motion, he submitted information that he presently had no felony or
misdemeanor cases pending against him, and that he desired a reduced sentence to
allow him to return to full time work in order to pay off his substantial amount of
restitution more quickly. (R., pp.103-106.) Mr. Grabe asserts that the district court’s
failure to reduce his sentence represents an abuse of discretion.
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the
sound discretion of the sentencing court, and essentially is a plea for leniency which
may be granted if the sentence originally imposed was unduly severe. State v. Trent,
125 Idaho 251, 253 (Ct. App. 1994). “The criteria for examining rulings denying the
requested leniency are the same as those applied in determining whether the original
sentence was reasonable.” Id. “If the sentence was not excessive when pronounced,
the defendant must later show that it is excessive in view of new or additional
information presented with the motion for reduction. Id. “When presenting a Rule 35
motion, the defendant must show that the sentence is excessive in light of new or
additional information subsequently provided to the district court in support of the Rule
35 motion.” State v. Huffman, 144 Idaho 201, 203 (2007).
In support of his Rule 35 motion, Mr. Grabe included information that he
presently had no pending felony or misdemeanor cases pending against him.
(R., p.106.) He also advised the court that, since his sentencing, he wished to return to
full time work in order to hasten the process of paying the $5,000 fine and $8,731 in
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restitution ordered by the district court. (R., p.104.) In light of this new information, the
district court should have reduced Mr. Grabe’s sentence.
In addition to the new information provided in his Rule 35 motion, the district
court was aware of other mitigating circumstances, including Mr. Grabe’s status as a
first time felon, his expression of remorse and regret, and his family and community
support.
Notably, Mr. Grabe did not have any prior felony convictions on his record.
(1/28/16 Tr., p.5, Ls.4-5; PSI, pp.6-7.) The Idaho Supreme Court has “recognized that
the first offender should be accorded more lenient treatment than the habitual criminal.”
State v. Hoskins, 131 Idaho 670, 673 (Ct. App. 1998) (quoting State v. Owen, 73 Idaho
394, 402 (1953), overruled on other grounds by State v. Shepherd, 94 Idaho 227
(1971)); see also State v. Nice, 103 Idaho 89, 91 (1982).
Further, Mr. Grabe expressed remorse and accepted responsibility for his
actions. (1/28/16 Tr., p.7, Ls.12-23; R., pp.78-89; PSI, pp.4, 14.) Idaho recognizes that
some leniency is required when a defendant expresses remorse for his conduct and
accepts responsibility for his acts. Shideler, 103 Idaho at 595; State v. Alberts, 121
Idaho 204, 209 (Ct. App. 1991). At his sentencing hearing, Mr. Grabe apologized to the
court and wanted it to know that he made a huge mistake in what he did and he “wanted
to make things right.” (1/28/16 Tr., p.7, Ls.12-23.) Mr. Grabe expressed regret for what
he did, especially the effects his actions had upon his family. (1/28/16 Tr., p.7, Ls.1316; PSI, pp.13-14.)
Mr. Grabe has a very supportive family. (PSI, p.8.) His mother said of she and
Mr. Grabe’s grandparents, “We all love him to death.” (PSI, p.8.) She would like to see
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Mr. Grabe move back to Oregon to be with them. (PSI, p.8.) Mr. Grabe also received
multiple supportive letters from employers and co-workers, as well as members of the
community. (PSI, pp.22-27.) The letters from his employers describe Mr. Grabe as a
valued employee and someone with a good work ethic as he has maintained steady
employment since graduating from high school in 2003. (PSI, pp.11, 22-27.)
Based on the new information submitted in support of Mr. Grabe’s Rule 35
motion, in addition to the mitigating evidence before the district court at the time of
sentencing, it is clear the district court abused its discretion in failing to reduce
Mr. Grabe’s sentence in response to his Rule 35 motion.

CONCLUSION
Mr. Grabe respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that the order denying his Rule 35 motion be
vacated and the case remanded to the district court for further proceedings.
DATED this 10th day of February, 2017.

___________/s/______________
SALLY J. COOLEY
Deputy State Appellate Public Defender
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